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JUDGE MORAN:  Good norning. M nane is Judge
WlliamB. Moran. | ama United States Adm nistrative Law
Judge. We are here this norning, Decenber 1st, 2003, for a
proceedi ng brought by the Internal Service.

Proceeding is captioned as Director, Ofice of
Pr of essi onal Responsibility, Conplainant, vs. Joseph R
Bani ster, Respondent, Conpl aint No. 2003-2.

WIIl the counsel for the parties please rise and
identify yourselves for the record, beginning with the IRS

MR. KESSLER Jay J. Kessler, counsel for the IRS

M5. G BSON: Bridgette G bson, counsel for the
| RS.

MR. BERNHOFT: Attorney Robert Bernhoft for the
Respondent, Joseph R Banister.

MR. BARNES: Attorney Robert Barnes for the
Respondent, Joseph R Banister.

JUDGE MORAN:  Okay, |I'mgoing to make a brief
openi ng statenent about this case, about the status of this
case.

We are now in this proceeding in what is known as
t he sanctions phase of the proceeding. | previously issued
an order on the IRS notion for sunmmary judgnent, and |
granted that notion. That neans that | found that there was
no material issue of fact, that the facts were clear and |
was able to rule as a matter of law that M. Banister did
i ndeed violate the provisions and the counts naned in the

conplaint. And therefore that M. Banister was found to
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have engaged in disreputable conduct as alleged in the
conplaint for each of the counts.

So today, this norning, there is a narrow purpose
for the sanctions phase, and that is the Court is here this
norni ng to hear argunent and a statenent from M. Banister
as to the parties’ respective position as to what the
appropriate sanction should be, instituted by the Court in
t hese proceedi ngs.

Now t he sanction that the Court can inpose, and
this is under 31 CFR 10.50, the sanctions that | can inpose
range froma |l ow mark of a censure up to suspension and
finally the ultimate sanction that | can inpose is that of a
di sbar ment .

Now t he Court wants to nmake reference on the
record here that it has issued a nunber of orders in this
case, and I'mgoing to |ist what those orders have been thus
far. The first group of orders were issued between Novenber
17t h and Novenber 21st, 2003, and they were as foll ows.

The Court’s order on the Respondent’s notion to
di smss the conplaint; the order on the Respondent’s notion
to dism ss the anmended conpl aint; the order regarding
Respondent’s notion to adjourn the hearing; an order on the
Respondent’s notion for discovery; an order on the
Conpl ainant’s notion to anend the amended conpl aint; and a
notion to anmend the prehearing exchange exhibits, which was
filed at the sane tine.

An order regarding Respondent’s notion to abate

the case, and an order regardi ng Conplainant’s notion in
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6
limne. In addition to that, what | nentioned at the outset

of this proceeding, the Court issued its order on
Conmpl ai nant’ s notion for sunmary judgnent, which was issued
on Novenber 24th.

Last week, on Novenber 26th, the Court issued its
| atest order in this proceeding. It is described as the
Court’s order regarding adm ssi bl e evidence at the sanction
phase of the proceeding.

Now t here’s one ot her housekeeping matter that |
need to refer to before we begin with the IRS putting on its
testinmony as to the sanction phase, and that’'s pertaining to
the official introduction of exhibits in this proceeding.
The Court, is, for the record, admtting the prehearing
exchange exhibits of the IRS. Those are, as | understand
it, M. Kessler, IRS Exhibits 1 through 40?

MR. KESSLER 1 through 44, Your Honor.

JUDGE MORAN: 1 through 44, excuse ne. kay, and
for the Respondent, M. Banister, the Court has admtted the
exhibits which M. Banister included in his prehearing
exchange, except for those exhibits which | excluded in ny
notion in limne, and | won't review that, but | went over
in a prehearing conference just now wth the counsel for the
parties, and they understand the exhibits that were
forbidden by ny notion in limne order, and al so those that
were determ ned to be adm ssi bl e.

MR. BERNHOFT: Your Honor, if | mght, for the
record, as we previously discussed, the Respondent would

object to the adm ssion of Conplainant’s Exhibits 1 through
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44 on grounds of relevance, ultimate adm ssibility, and
ot her reserved objections.

JUDGE MORAN: Okay, and as | indicated in the
conference with counsel, | amoverruling that objection and
| want to nmake a couple of notes about that.

The first point is that at no point up until just
now di d counsel for Respondent object to any of the
prehearing exchange exhibits. There was no -- as there was
for the Internal Revenue Service -- there was no notion in
limne filed by counsel for the Respondent to have any of
t he exhi bits excl uded.

The last point | want to make about this is that
in the Court’s ruling on the notion for sunmmary judgnent,
it’s inmportant for everyone to be aware that while not
exclusive, the court’s determ nation was based in part upon
t he Respondent’s adm ssions to the charges in the original
conplaint. And as to the anended conplaint, and in that
anmended conplaint the IRS alleged that the Respondent failed
to file his federal tax returns for the years 1999 through
the year 2002, in that | would note for benefit of counsel
that we have official records that were submtted as part of
t he prehearing exchange, and the Court, of course, can take
judicial notice of those without any formality or other
steps to have themadmtted i nto evidence.

Now with that, we can begin. D d the parties want
to make any sort of an opening statement on -- as to the
sanction phase or are we waiving that?

Beginning with M. Kessler.
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MR. KESSLER | have a very brief opening
st at enent .

JUDGE MORAN:  Okay, go ahead, M. Kessler.

MR. KESSLER May it please the Court, Respondent
Joseph Banister is a certified public accountant, eligible
to practice before the Internal Revenue Service. There are
many professional activities which a CPA can engage in which
do not involve practice before the IRS. However, when a CPA
chooses to engage in practice before the IRS, as the
Respondent did, he nmust conply with the regul ations
governing such practice that are set forth in 31 CFR section
10 et seq., also referred to nore commonly as Circul ar 230.

By engaging in practice before the IRS, tax
practitioners such as the Respondent are subject to the
di sciplinary authority of the Secretary of the Treasury
under the Director of Professional Responsibility, per 31
USC section 330(b) and 31 CFR section 10.50. The
di sciplinary authority permts the censure, reprimnd,
suspensi on or disbarnment from practice before the IRS of a
tax practitioner who fails to conply with the regul ations
that are set forth in G rcular 230.

As stated in the case of Sicignano vs. United

States, that’'s S-i-c-i-g-n-a-n-o, the purpose of this

di sciplinary authority is not to punish the Respondent, but
to protect the public and those who would rely on himfor
advice and service and to maintain the integrity of

practitioners before the IRS
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In the instant matter, the Director of
Pr of essi onal Responsibility, fornmerly the D rector of
Practice, initiated the conplaint and anended conpl ai nt that
resulted in this Court’s determ nation that the Respondent
vi ol ated sections 10.22(b), 10.22(c), 10.34, 10.51, 10.51(d)
and 10.51(j) of G rcular 230.

By each of these violations of Circular 230 taken
i ndividually could warrant Respondent’s disbarnment from
practice before the IRS; taken together, they clearly
warrant nothing less than his disbarnment. 1In this regard,
the Conplainant will be calling David Finz, senior attorney
to the IRS Ofice of Director of Professional
Responsibility, as a wwtness. M. Finz's testinmony wll
support Conpl ainant’s contention that disbarnment is the
appropriate sanction in this case.

Thank you.

JUDGE MORAN:  Thank you, M. Kessler.

M. Kessler, what is the cite for that Sicignano
case?

MR. KESSLER: Yes, | have an actual copy of the
case for the Court and for M. Bernhoft.

JUDGE MORAN: Okay, but 1'd like, for the record,
read the cite.

MR KESSLER Yes. 127 F.Sup.2d 325 (2001).

JUDGE MORAN:  Thank you.

MR. BERNHOFT: Thank you.

Your Honor, Respondent declines to make an openi ng

stat enent.
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JUDGE MORAN: Ckay. By the way, the parties in a

t el ephone conference with nme | ast week agreed that there
will be no post-hearing briefs filed in this matter. 1Is
that still the understandi ng between counsel ?

MR. KESSLER:  Yes, Your Honor.

MR. BERNHOFT: Yes, sir.

JUDGE MORAN: Ckay, and so within a week you'll
getting ny order determning the appropriate sanction in
this proceedi ng.

kay, M. Kessler, are you ready?

MR. KESSLER Yes. M. G bson will be handling
our first wtness, who is David Finz.

JUDGE MORAN:  Ckay.

MR. KESSLER:. Qur only w tness.

JUDGE MORAN: M. Finz.

Wher eupon,

DAVI D FI Nz,

be

havi ng been first duly sworn, was called as a witness herein

and was exam ned and testified as foll ows:

JUDGE MORAN: State your name and spell it for the

court reporter, please.

THE WTNESS: M nane is David Maurice Finz, and
the last name is F as in Frank-i-n as in Nancy-z as in
zebra.

M5. G BSON: Good norning, M. Finz.

THE W TNESS: Mor ni ng.

M5. G BSON: Wl cone to San Franci sco.

DI RECT EXAM NATI ON
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BY M5. G BSON:

Q Who are you enpl oyed with?

A |’ma senior attorney for the IRS Ofice of
Pr of essi onal Responsibility, which was fornerly known as the
Ofice of Director of Practice.

Q And how | ong have you worked for the O fice of
Pr of essi onal Responsibility?

A Si nce Decenber of 2000. Actually at that tine it
was still known as the Ofice of Director of Practice, and
it underwent a reorganization and was renaned the Ofice of
Prof essi onal Responsibility in January of this year.

Q Pl ease explain the role of the Ofice of
Prof essi onal Responsibility as it relates to the IRS as an
entity?

A The O fice of Professional Responsibility is
charged with inplenmenting and enforcing the regul ati ons set
forth in 31 CFR Part 10, which is also known as Treasury
Departnment CGircular 230. This involves the oversight of the
practice of attorneys, certified public accountants and
enrol |l ed agents who practice before the Internal Revenue
Service. It includes adm nistering the special enrolled
agent exam nation and nonitoring conpliance with continuing
pr of essi onal education standards for enrolled agents, and
also the part that | amnore specifically involved in, which
is the institution of disciplinary proceedings with respect
to attorneys, CPAs and enroll ed agents who are believed to
have viol ated the standards of conduct set forth in G rcular

230.
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Q And what are your specific duties as a senior

attorney for the Ofice of Professional Responsibility?

A My primary responsibility is to serve as a point
of contact or liaison between our office and the office of
chi ef counsel, Ceneral Legal Services, which serves as the
attorneys of record in our disciplinary proceedi ngs. That
i nvol ves preparing case sunmaries and review ng cases prior
to their referral to General Legal Services for the issuance
of a conplaint, and that includes recomending the
appropriate penalty which, in consultation with the
Director, we ask General Legal Services to seek in a given
pr oceedi ng.

During the course of the proceeding | serve as a
techni cal assistant to General Legal Services, and | also
represent the Director at hearings such as these. 1In
addition to these duties, I"malso responsible for training
and reviewing the work of nore junior attorneys on staff,
al though I amnot their direct supervisor, and | also
represent the office at continuing | egal education and
continui ng professional education sem nars.

Q How | ong have you been an attorney?

A Ei ght years.

Q And there’s been nention of G rcular 230; could
you briefly tell us what is Crcular 2307

A Circular 230 is a shorthand, if you wll, for a
brochure that is put out by the Treasury Departnent, which
reprints the regulations that are found at 31 CFR Part 10.

These are the regul ati ons enacted pursuant to the Depart nent
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of Treasury's authority which is given to it under 31 USC

section 330 for the oversight of the practice of attorneys,
CPAs and enroll ed agents before the Internal Revenue
Servi ce.

Q Coul d you pl ease just give us sonme background
i nformati on about the organi zational structure of the Ofice
of Professional Responsibility?

A Currently the office has two conmponents to it.

One is the enrollnment unit. This is the unit that is
responsi bl e for adm nistering the special enrolled agent
exam nation and nonitoring conpliance with CPE requirenents
for enrolled agents.

And then there’s the enforcenent unit, which is
the unit to which I belong, and that is the unit responsible
for instituting disciplinary proceedi ngs such as these
t hrough our counsel of record, Ceneral Legal Services, and
also for reviewi ng adm nistrative appeals involving the
denial of enrollnment to enrolled agents.

Q And approxi mately how many enpl oyees work in the
enforcenment unit, your unit, of the Ofice of Professional
Responsi bility?

A We're in the process of hiring several new
attorneys and paralegals at this tinme, so | really couldn't
gi ve you an exact nunber. |1’'d say it’s somewhere around 15.

Q And to whom do you report as your supervisor?

A Currently | report directly to Brien Downing, the
director of the office. However, that is because we don’t

currently have an acting chief of enforcenent. The deputy
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director, Steve Wiitlock, is serving in that role, so

essentially at this point | report to the both of them And
when that chief of enforcenent positionis filled I wll
report to the chief of enforcenent rather than directly to
M . Downi ng.

Q Whul d you pl ease explain your involvenent in this
case?

A | became involved in the case involving the
Respondent once the allegation letter had been issued, a
response was received fromthe practitioner and also a
request was made for docunents under the Freedom of
Information Act. That request was fulfilled and then at
that point the matter was still unresolved and it was
forwarded to nme for preparation for referral to General
Legal Servi ces.

That is typically, though not always, the stage of
the process that | will get involved in a case, is once the
all egation letter has been issued and the matter remains
unr esol ved.

Q Let’s just back up a little bit and if you could
just explain to us how the allegations regarding
M. Banister, how did those allegations cone to your
office’s attention?

MR. BARNES: (bjection, Your Honor, this would
appear to be beyond the scope as we go in; Your Honor nade a
ruling that we were not allowed to go into the reasons for
the instigation of this proceeding, including our

al l egations that there were inpermssible political
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notivations. This testinony would appear to go to that

i ssue and would permt us to cross as to that issue, but |
woul dn’t want to go into that if it were beyond Your Honor’s
or der.

JUDGE MORAN:  Well, | don't agree with your
prem se that that would allow you to do that. [I’mgoing to
allow M. Finz to answer that question as brief background
information, briefly.

THE WTNESS: It’s ny understanding that our
office received a referral, as we called them fromthe
field, specifically froma revenue officer by the nane of
Ken Canfield, and pursuant to that referral, an allegation
letter was issued by our office. It was signed by the then
Director of Practice.

This all predates the file having been transferred
to ne.

BY M5. QG BSON:

Q s it unusual for your office to receive referrals
fromthe field?

A That is in fact the typical way that referrals
cone into our office. Though not the only way.

Q Generally could you give us an overvi ew of how
your office processes cases fromreceipt until the case is
referred to GS, General Legal Services, for litigation?

A When a referral cones into our office it is
currently assigned to a staff attorney within our office’s
enforcement unit. | should point out that at the tine that

this referral canme into our office, we were still working
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under the Director of Practice and due to short-staffing in

our office, there were several appeals officers on detail to
our office to assist us in case developnent. And in fact,
this particular case assigned to one of those appeals

of ficers.

But they essentially performthe sane function
that today is perfornmed by OPR staff attorneys. So when the
case cones in it is assigned to a staff nenber who at that
point reviews the referral to determ ne whether our office
has jurisdiction over the practitioner; to determ ne whether
the conduct is in fact actionable under G rcular 230; and
al so to determ ne whether the allegations have been made in
atinely fashion. Assuming that the allegation -- the
referral, rather, passes all three of those initial
threshold tests, the attorney assigned to the case wl|
develop it by review ng docunentary evidence and perhaps
collecting nore as appropriate, speaking to w tnesses as
necessary and al so researching the applicable |egal
authority. Assumng at that point that the staff attorney
determ nes that the allegations taken as true woul d appear
to suggest a violation of Crcular 230, an allegation letter
is issued to the practitioner, who then has an opportunity
to respond either in witing or by requesting a conference,
or both.

Q And did M. Banister’s case follow that genera
process and procedure that you just described to us?
A Yes, it did. There was one additional issue that

canme up. It is not unique to the Respondent’s case,
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al though it does not cone up in every case, and that is the

i ssue of the apparent pendency of grand jury proceedi ngs
with respect to the Respondent.

Q To what extent do your duties require you to be
conversant in tax |aw?

A Only to the extent necessary to be able to
determ ne the appropriate standards of conduct that a
practitioner should have followed in a given situation, and
the extent to which the practitioner may have deviated from
t hose standards.

Q So do you have any obligation or are you in any
way does your office consider the underlying tax matters
that precipitate the cause of action in these disciplinary
matters; do you | ook at those underlying cause-of-actions
technical ly?

A Well, typically the determnation as to the
underlying tax matter wll have been nmade prior to the case
being referred to our office. So our objective at that
point is to determ ne whether the practitioner’s conduct
with respect to that underlying tax matter was in conpliance
with Crcular 230.

So we woul d not need to necessarily reach the
merits of the underlying tax matter itself.

Q This case involves the term *“disreputable conduct”
and generally, and that’'s defined in the regul ations, but
general ly how does your office assess whether disreputable

conduct has in fact occurred in a given case?
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A Well, typically when a referral comes into our

office, the referring party, be it an IRS enpl oyee or in
sonme cases soneone fromthe public, may even suggest which
sections of Circular 230 they believe may have been
violated. W’re certainly not obligated to confine our
inquiry to those sections, but it typically would be a good
starting-point.

What we would do is to |l ook at the conduct at
i ssue and at that point determ ne whether the regulations
contained in Grcular 230 have been violated. So, for
exanple, if the case involved the way a practitioner handl ed
an audit, perhaps cancelling audit appointnments on very
short notice and failing to provide docunents that were
requested, we mght at that point |look to the revenue
agent’s reports, the exam nation work papers, and try to
determ ne whether there was a pattern of delay on the part
of the practitioner. |If there was, there's certain sections
of Circular 230 that may be inplicated there.

So we have to conpare the conduct at issue, the
facts in the given case, with the standards in G rcul ar 230,
and we’ll talk to witnesses, review docunents and research
| egal authority as appropriate.

Q Wth respect to M. Banister’s case, what, if any,
docunentation did you or your office rely upon in
determ ni ng whether or not M. Banister had in fact engaged
i n disreputabl e conduct?

A Well, there’'s several different allegations

i nvol ved here, and in light of the public nature of these
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proceedings, I'’mgoing to refer to the taxpayer matters here

sinply by the first initial of the last nanme, in order to
protect the confidentiality of the taxpayers.

Wth respect to taxpayer C, there were several
docunents in the file relating to those allegations, and
they included a request for a collection due process
heari ng, correspondence that was sent by the Respondent on
behal f of his client to the revenue officer, records
received fromthe field in relation to the collection due
process hearing itself --

MR. BERNHOFT:  Your Honor, although I’'mloath to
interrupt M. Finz's testinony, | just want to put on the
record a continuing objection to the broad scope of very
specific facts regarding the institution, investigation and
proceedi ng based on the Court’s previous orders.

JUDGE MORAN: Ckay, |’moverruling your objection.

But I do want you to cut to the chase quickly and
get to --

M5. G BSON. Ckay.

JUDGE MORAN:  -- | want to understand M. Finz's
position representing the IRS as to how it was they
determ ned that the sanction of disbarnment be the
recommended sanction fromI|RS s perspective, as opposed to
what | may determ ne.

And, for instance, how it was that they determ ned
as opposed to representing -- to seeking a censure or
suspensi on, as opposed to disbarnent.

M5. G BSON. Ckay.
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JUDGE MORAN: | consider this inportant

foundati onal material for his testinmony to nake sense,
M. Bernhoft.

MR. BERNHOFT: Yes, Judge.

THE WTNESS: Your Honor, may | just conplete
the --

JUDGE MORAN:  Yes, go ahead and --

THE WTNESS: -- response?

JUDGE MORAN: -- conplete the thought.

THE WTNESS: Okay, and then with respect to the
matter involving taxpayer T, there were two 1040- X anended
i ndi vidual inconme tax returns that were prepared by the
Respondent on behalf of this client that | reviewed, one,
believe, fromtax year 1996 and the other fromtax year
1998. Those were the allegations in the initial conplaint.

Subsequent to that the conplaint was anended and
the tax transcripts relating to the Respondent’s i ndividual
i ncone tax account were reviewed as well.

BY M5. QG BSON:

Q kay, we’'ll now nove to the penalty, into the
sanction part of this, your testinony. What factors, if
any, does your office consider in determ ning which sanction
to seek in a given case?

A Well, Circular 230 does not specifically provide
an anal ytical framework by which to determ ne penalty except
that it does require the director to specifically state in

t he conpl ai nt what sanction to seek. That being said, each
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case is reviewed on its nerits and it’'s not sonething that

is readily reduced to a mathematical fornula.

Essentially we |l ook to the nature and severity of
the offense, the repetitiveness of the conduct, the -- any
prior disciplinary history, with respect to the practitioner
in their capacity as a practitioner before the Service, any
ot her aggravating and mtigating factors that may apply, and
al so the inpact that not disciplining the practitioner or
not sufficiently disciplining the practitioner may have on
the practitioner community and the taxpayer public at |arge.

Q kay, let’s |ook at each of those factors
individually and apply themto this case. Explain how the
nature and severity of the offenses in this case, how did
that weigh in your decision with respect to the penalty that
you reconmended here?

A Well, inreviewing the file and again specifically
now speaking to the allegations relating to taxpayer C and
taxpayer T, | considered this conduct, and I know in
consultation with the director, the director also considered
this conduct, to be of an egregious nature. The argunents
that had been raised, the positions that had been advanced
with respect to each of these tax matters, involved
positions that had been consistently rejected by the courts
and persistence on the part of the Respondent in making
t hose argunents and advanci ng those positions, in our view,

was frivol ous.
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And the very nature of the sanctions were

egregious -- | nean, the very nature of the allegations,
rat her, were egregious.

Q Moving to the second factor you nentioned,
repetitiveness of the offenses, and what was your assessnent
of that with respect to M. Banister’s conduct?

A Well, the argunents here and especially with
respect to the code section 861 argunents were nade with
respect to nore than one taxpayer matter. So there was a
repeat ed advanci ng of these positions. Subsequently we
| earned of the issue of the Respondent’s individual incone
tax accounts, and again there was a repeated violation there
of a failure to file individual incone tax returns as
required.

Q | didn’t hear you nmention anything regarding the
fact that M. Banister had no prior disciplinary proceedings
or instituted with respect to your office; howdid that in
any way i npact your decisions?

A To my know edge, there has been no prior
di sciplinary action by our office with respect to the
Respondent. That is a fact; however, in the office s view
that does not tip the scales, if you will, does not change
the equation with respect to the sanction that we’'re seeking
her e.

Q Were there any factors that you deened to be
aggravating in this case?

A One factor that we considered to be aggravating

was the fact that the Respondent was advanci ng these
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positions in light of his experience and professional

education. It is an undeniable fact that the Respondent, in
addition to being a certified public accountant, is a fornmer
| RS special agent with the crimnal investigation division,
and while that fact in and of itself does not provide a
notive or reason for our office to be instituting this
proceedi ng, and even absent that fact, we would believe that
t he circunstances would warrant disbarnent, it is an
aggravating factor because, first of all, the Respondent
certainly should know of the frivolous nature of the
positions that he has advanced; and secondly, makes frequent
mention of his experience with the Service in his own -- in
the course of his own practice, in an apparent attenpt to
lend credibility to the positions that he takes.

Q Based on your review of the docunentation in this
case and just your review of the case as a whole, did you
note any mtigating factors?

A No mitigating factors that | can recall, other
than, as | previously nentioned, that there was no prior
di sciplinary history vis-a-vis the Respondent.

Q As the judge has indicated, there’s a broad range
of penalties that, you know, you could have applied,
anything froma censure to a suspension, disbarnent being
the ultimte, and why wasn’t a | esser penalty inposed or
recommended in this case?

A Well, the reason that the recomendati on of our
office was to seek disbarnent is because there is no

indication that the practitioner has shown any type of
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renmorse or repudiation with respect to the positions that he

is advancing. The first allegation letter was issued by our
office in April of 2001. It has now been two and a hal f
years and even at the point that the referral was nmade to
CGeneral Legal Services requesting that a conpl aint be
i ssued, that was July of 2002, well over a year after the
allegation letter was first issued.

And so not disbarring the practitioner, seeking
anything | ess than a di sbarnent, we believe, would send a
nmessage to the practitioner conmunity and to the taxpaying
public that these argunents and positions are sonehow
legitimate. It lends an air of legitimacy to the positions
that the practitioner advances.

Q O her than you, who else in your office provides
or gives input into the decision regarding which penalty
you' re going to recomrend?

A Well, there's actually several individuals
involved. As | nentioned previously, the referring party,
which is typically, though not always, an I RS enpl oyee, may
suggest specific sections that they believe have been
violated. In addition to that, the attorney or in the case
of this particular matter, the appeals officer who initially
devel oped the case, may identify specific sections and as a
result of that what penalty they believe is appropriate.

Utimately when the case is ready for referral to
General Legal Services, | nmake the recommendation as to what
penalty to seek and that reconmmendation is made in

consultation with the director and now that we have a deputy
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director, it would also be with the deputy director’s

i nvol venent .

And ultimately that decision is the director’s
cal | .

Q Now based upon an analysis of the factors that you
just anmplified for us, what was your office s decision or
what was your office’s recommendation in terns of penalty
regarding M. Banister’s conduct?

A The recommendati on to counsel was that we seek
di sbar ment .

Q You indicated that this case canme into your office
during the tinme that you were fornmerly under the Director of
Practice?

A That’' s correct.

Q Since that time we’ve changed over, you ve changed
over, to the Ofice of Professional Responsibility; has the
current director had an opportunity to weigh in on this
recomrendation, and if so, what was his opinion regarding
the penalty?

MR. BARNES: (bjection, Your Honor, calls for
hear say.

JUDGE MORAN: Wl |, hearsay is admissible in these
proceedi ngs. Overrul ed.

THE WTNESS: Wen the referral was originally
made to Ceneral Legal Services, you are correct, that was
under the Director of Practice, and so the recommendation
t hat we seek di sbarnment was one that the Director of

Practice concurred with. At the tine that the new director

California Reporting
415/ 457- 4417



26
canme into office in January of this year, this was one of

many cases that | briefed the director about, and he has
concurred with our office seeking disbarnment at this
pr oceedi ng.

M5. G BSON: And | have one final question.

BY M5. QG BSON:

Q Is this case a case of first inpression for your
office in ternms of seeking disbarnment where these types of
argunents have been raised by a practitioner?

A No, it is not. There have been several other
cases. | wouldn’t say they' re numerous but there have been
several other cases that our office has pursued invol ving
t he advanci ng of positions that have been rejected by the
courts as frivolous and typically in those cases our office
has sought di sbarnent.

M5. G BSON: |’ve nothing further.

MR, BARNES. M. Finz --

JUDGE MORAN:  Cross-exam nation, yes, you' re going
to do this, M. Barnes?

MR. BARNES: Yes, Your Honor.

JUDGE MORAN:  All right.

CROSS- EXAM NATI ON

BY MR BARNES:

Q M. Finz, do you have express authority to
determ ne the penalty that should be issued agai nst
M. Banister?

A No, | don’t have the authority to determ ne

penalty; | have the authority to recommend to counsel what
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penalty to seek. The determ nation of penalty’s nade by the

Adm ni strative Law Judge.

Q But, so you do have the -- in terns of the
director’s office, you do have the authority to determ ne
what penalty should be sought in this proceedi ng?

A In consultation with the director

Q Well, do you have the authority or do you not have
the authority?

A | make the recommendation and the director
concurred with it.

Q Oh, so, well, ny questionis, is it the director
who has the authority, or do you have the authority?

A No, the director has the authority under the
regul ati ons.

Q ay --

A | can make a recommendation to the director as to
what penalty |’ve determned is appropriate for us to seek,
and then if the director does not concur with that, then the
director has the final say.

Q So in fact the director has the authority, not

you?
A That’' s correct.
Q Do you renenber signing an affidavit in this case?
A Yes.
Q In that affidavit, do you not say that you had

express authority to determne the penalty that should be
reconmended?

A To determine the penalty to seek, yes.
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Q But now you’re saying you don’'t have that

aut hority?
A The director has given ne the authority to work
the case and determ ne what penalty to seek. That does not

mean that | don’'t have the responsibility to report to the

director.
Q |s that authority in witing?
A It’s part of nmy duties. |’mnot quite sure what

you nean by in writing.

Q Does the director in witing give you the
authority to determi ne or recommend the appropriate penalty
to be sought in disciplinary proceedings?

A No, | don’t have anything in witing to show you,
if that’s what you nean. That is part of ny duties and the
director signed the allegation letter that originally went
out to your client in April of 2001. That |letter expressly
states that our office was considering seeking disbarnent,
and that letter predated ny involvenent in the case.

Q In that letter, was any opportunity to achieve
conpliance expressly given to the Respondent?

A During the 30-day period that was extended to the
Respondent to nmake a response to the allegation letter, the
Respondent certainly could have repudi ated or di savowed any
positions --

MR. BERNHOFT: Move to strike as unresponsive,
Your Honor.

JUDGE MORAN:  No, overrul ed.

BY MR BARNES:
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Q Did you expressly give himthat opportunity in

witing in the letter?

A | didn't wite the letter but as best as | can
recall, the letter does not state you have an opportunity to
di sown the positions you previously advanced.

Q What, was your office aware of the fact that
M. Bani ster had nmade an appearance on 60 M nutes all eging
fraud and abuse agai nst the | RS?

M5. G BSON: (Qbjection.
THE W TNESS:. Yes.
MR. BARNES: |’m just asking whether he' s aware of

M5. G BSON: It’'s objection.

JUDGE MORAN: The objection is sustained. You're
going afield, M. Barnes.

MR. BARNES: Ckay.

BY MR BARNES:

Q Let’s tal k about what foundation when you
det erm ne what, whether disbarnment should or should not be
t he recommendati on, do you consi der the person’s prior
record as a professional in terns of their record with
the -- as an accountant or as an attorney with the |ocal or
state professional regulatory board or |icensing board?

A Well, | should say that we are aware of the fact
that the Respondent is a certified public accountant, |
believe with the California Board of Accountancy. But we do
not consult with the state licensing authority in seeking to

institute a disciplinary proceeding here that m ght suggest
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to the state licensing authority that the person has done

sonet hing i nproper when in fact there’s been no finding of
wr ongdoi ng.

So other than to verify their Iicensing status,
no, we do not.

Q Do you investigate whether or not they ve ever
been sued before for mal practice or anything |like that?

A Typically not.

Q Do you talk to their fornmer clients or their
current clients?

A No, we do not.

Q Do you --

A | should clarify one thing, though, however; if a
former client has indicated their willingness to testify in
a hearing, for exanple, if they are the referring party,
then in a situation like that we mght in fact speak to
t hem

That was not done here.
Q Okay, so there was no conpl aint by any taxpayer

that M. Banister represented to the agency regarding his

conduct ?
A None that | am aware of.
Q Let’s tal k about you said there have been ot her

simlar cases to this one; can you give nme the facts of
those simlar cases?

A Well, without nmentioning the identity of the
practitioners, | can tell you, for exanple, that severa

nmont hs ago there was a hearing brought under G rcular 230 in
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whi ch the Adm nistrative Law Judge presiding over that

hearing disbarred a practitioner for having taken positions
simlar to those taken with respect to code section 861 and
code section 61, | believe involving not only their personal
tax matters but also with respect to their representation of
t axpayers before the Servi ce.

Again, |I‘d rather not identify the practitioner --

JUDGE MORAN:  You shoul dn’t.

THE WTNESS: -- by nane.

MR. BARNES. The --

JUDGE MORAN: Let ne just interrupt for a second.

M. Finz, are these, are the decisions of
Adm ni strative Law Judges published anywhere, are they not
publ i shed?

THE WTNESS: Well, there’'s no ready digest of
them and unless they reach the level of a District Court
proceeding | don’t think they're even retrievable on Lexis.

JUDGE MORAN: But are they, they' re not considered
to be sonething that the public could not have access to,

t hose decisions, are they considered to be privileged or --

THE WTNESS: Well, again, the regulations require
the parties to deal with the issue of whether the
proceedi ng’s made public. Here that has been done. |In the
one that I'mreferring to, | don't think there was any such
noti on nmade by the parties.

JUDGE MORAN: CGo ahead, M. Barnes.

BY MR BARNES:
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Q Do you take into consideration whether the

practitioner has asked questions about the specific issues
to the agency before raising the questions in an
adm ni strative hearing?

A |’mnot quite sure | understand your question.

Q For exanple, let’s say a taxpayer was confused
about the interpretation of a particular provision of the
code, and they had an interpretation that m ght be different
than the IRS s interpretation. |If they specifically asked
the IRS to clarify that and the IRS doesn’t respond, do you
take that into consideration when determ ning the
appropriate penalty if they do later raise the argunment in
an adm ni strative hearing?

A See, the difficulty I'’mhaving in answering your
guestion is because you stated this in the formof dealing
with a taxpayer. W' re not dealing with the Respondent here
in his capacity as a taxpayer, we're dealing with himin his
capacity as a tax practitioner, one who is presuned to know
the state of existing | aw, and woul d not nake argunents that
are contrary to the state of existing |aw

So I'’mnot quite sure that your question speaks to
the issue that we're really dealing with here.

JUDGE MORAN:  Well, but that’s not up to you to
comment on. Just say you can’t answer it or whatever but
wi t hout the --

THE WTNESS: ay, we wouldn't --

JUDGE MORAN: -- additional comment.
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THE WTNESS: -- we wouldn’t be dealing with

soneone in their capacity as a taxpayer, but let’s assune
for the sake of argunent a tax practitioner were to say,
hey, I wote a letter to the Conm ssioner expressing ny
positions, | never got an answer, or | wote a letter to a
tax exam ning technician and | never got an answer to that
guesti on.

We would look to the state of existing law as is
readi |y knowabl e by any tax practitioner. The courts have
ruled on issues regarding the ratification of the 16th
Amendnent and code 861. So the fact that the practitioner
may not have received what they consider to be a
satisfactory answer to a question they have would not in and
of itself bar us frominstituting this proceeding. And
ultimately that would be for the judge to determ ne what
rel evance that m ght be.

MR. BERNHOFT: Move to strike as unresponsive,
Your Honor.

JUDGE MORAN: Overr ul ed.

/1
BY MR BARNES:
Q In determning the -- do -- have other people ever
rai sed -- have other tax practitioners raised argunents

contrary to Tax Court opinions before the |IRS?
A Sure they have.
Q Were all of them di sbarred?
A | can’'t tell whether all of them have been

di sbarred because | can’t tell you that our office is
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necessarily aware of the identities of all of them | can

tell you that the ones that cane to the attention of our
office are cases in which we have sought, and in sonme cases
have obtained and in others the cases are still pending,
di sbar nent .

| can also only speak to issues regardi ng cases
that |’ve been involved with since joining the staff of the
of fice three years ago.

Q Do you al ways seek di sbarnment if soneone advances
an argunment that’'s contrary to a Tax Court opinion?

A | could imgine there would be circunstances in
whi ch we woul d not necessarily seek disbarnment. | don’t
believe this is one of them

Q Is the -- are the revenue officers and appeal s
officers of the IRS obligated to follow the opinions of Tax
Courts?

A Are the revenue officers and appeals officers
obligated to follow the opinions of Tax Courts. Wth the
respect to the discharge of their own duties?

Q Wth respect to adjudicating the tax liability of
a taxpayer?

A Yes, I'mnot really in a position to answer that
guestion because I’'mnot, |1've never worked in those
functions or served as their manager. One woul d inmagine
that they would --

JUDGE MORAN: Ckay - -
THE WTNESS: -- consult with existing | aw
JUDGE MORAN: -- you cannot answer that.
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Go ahead.

BY MR BARNES:

Q So the -- your position is that a tax -- the
position of the director’s office is that a tax practitioner
cannot advance argunents that are contrary to the |egal
opinions of a Tax Court; is that correct?

A The position of our office is that if we believe
t he positions advanced by a practitioner are frivol ous by
nature we will institute or seek to institute a disciplinary
proceeding for their disbarnment or suspension from practice.
To the extent to which there may be sonme legitinmate
anbiguity in the state of existing law, | believe G rcular
230 provides for a realistic possibility standard to apply;
however, the positions taken cannot be frivol ous, and
frivolous is defined in the regulations as patently
i nmpr oper.

Q Isn’t it the case that the regulations do not
prohibit referencing frivol ous opinions in a collection due
process hearing; that in fact that provision only applies to
the filing of tax returns?

A The provision that | just cited to you, 10. 34,
deals with the preparation of returns, which is one of the
matters before this Court.

Q The -- but, so, in fact, there’s no prohibition on
i ssuing frivolous opinions or tal king about or having a
frivolous opinion in an admnistrative hearing in a
col | ection due process case?

A No, | didn't say that.
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Q kay, but, well, is there, can you tell ne
whi ch --
A Yes --
Q -- regul ation prohibits --
A -- | would commend you to section 10.51(1) which

was formerly known as 10.51(j), and though you will not find
the word “frivolous” in that paragraph, | believe you wll
see there that the giving of an opinion know ngly,
reckl essly or through gross inconpetence is actionabl e under
Circular 230 and specifically provides there that positions
taken that involve a knowi ng m sstatenment of |aw or
positions that are not grounded in existing |aw are
consi dered to be opinions given know ngly, recklessly or
t hrough gross i nconpetence.

| would also point to section 10.22, which
requires a practitioner to exercise due diligence with
respect to representations nade to the Treasury and to the
practitioner’s own clients.

Q If a taxpayer wants to petition the IRS as to a

political issue, are they free to do so, or not?

M5. G BSON:. Objection. This has been ruled on.
He's getting outside of the scope of testinony.

MR BARNES: | --

JUDGE MORAN:  Yes, | believe so, that's over --
the -- it’s -- objection sustained.

BY MR BARNES:
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Q The -- are you aware that revenue officers and

appeal s officers do not have to follow Tax Court opinions
when they make deci sions about taxpayer liability?

M5. G BSON: Objection. |'mobjecting because |
think he’s getting to the argunent that you ruled on in the
Novenber 26th notion or order. He's trying to get to the
i ssue of a taxpayer or I RS enployee in CGeorgia who issued a
refund and --

JUDGE MORAN:  Weéll, | --

M5. G BSON:. -- did sonething inconsistent with
what happened in this case and you ruled on it.

JUDGE MORAN: | don’t know that | would go as far
as trying to interpret what M. Barnes is doing but I
sustai n your objection.

BY MR BARNES:

Q What, does the Director of Practice have any
i ssuing policies or procedures or guidelines about
determ ni ng when to seek di sbarnment or when to seek a
di fferent sanction?

A No, | believe |I've already testified that it’s not
sonmething that’'s reduced to a fornmula. There is a
requi renent in section 10.62(b) that the office specify in
t he conpl ai nt what sanction it is seeking, and |’ ve outlined
for the Court the fact --

MR. BERNHOFT: Your Honor, surely --

THE WTNESS: -- there’s a likeness in here --

MR. BERNHOFT: -- unresponsive, and the question

was very straightforward, very direct. M. Barnes sinply
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queried the witness as to whether there were guidelines in

witing. | nean, it seens to ne to be a yes-or-no answer.

JUDGE MORAN: Wiy don’t you just try and give nore
direct answers. |If you feel it’s inportant to give a
conpl ete answer, you can do that after you give a yes or no.

THE WTNESS: kay, the direct answer is no, there
are not published guidelines as to sanction.

If I may follow up on that, | just again would
like to reiterate that |I've outlined the factors that were
considered in this case, which are applied at |east since |
have joined the staff consistently to all cases that are

referred to General Legal Services for the issuance of a

conpl ai nt.
BY MR BARNES:
Q The -- you've tal ked about aggravating and
mtigating factors; what goes into -- what would be a

mtigating factor for a practitioner in determ ning whether
or not to seek disbarnent?

A That woul d depend on the circunstances. It would
depend on the nature of the allegations of m sconduct. For
exanple, if we were dealing with a case that involved no
other allegation but a practitioner’s own failure to tinely
file their individual incone tax returns, our office m ght
| ook favorably upon a circunstance that | ooked Iike a
di screte event that could explain the person’s initial
nonconpl i ance and their subsequent conpliance with their

filing obligations.
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So if a person were to say ny spouse died or there

was a divorce or there was a fire and records were destroyed
and I wasn’t able to get ny return in on tinme, | wasn't
aware of the possibility of filing for an extension, and |
got ny returns filed as soon thereafter as | coul d.

It doesn’t appear to be sonething that’s going to
repeat itself in the future. That’'s a mtigating factor.

Q The al |l eged behavior in this case regarding the
representation of the two taxpayers took place in the year
2000; is that correct?

A | know the returns in the matter involving
taxpayer T were filed, the 1040-Xs were filed, in 2000.
don’t renenber the exact date of the CDP hearing but it was
probably sonewhere around that tine.

Q And since then there have been no witten
referrals fromIRS enpl oyees or taxpayers alleging any
m sconduct against M. Banister; is that correct?

A When you say since then, the initial referral came

into our office in late 2000 or early 2001 with respect to

t axpayer C
Q Si nce --
A Subsequent to that we | earned about the matter

i nvol ving taxpayer T and additionally we learned in the

sumrer of this year, | believe it was, about the issue

i nvol ving the Respondent’s own personal tax nonconpliance.
So those two matters came to our attention

subsequent to 2000.
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Q But there’s only been one witten referral in this

case; is that correct?

A No, I'mnot quite sure that when you say only one
witten referral that is correct, because | do have
correspondence relating to the personal tax conpliance issue
that came in to me from counsel

Q But those are the only two?

A The matters involving taxpayers C and T bei ng one
of themand the matter involving the practitioner’s own
conpliance being the other? Yes.

Q There have been cases where soneone has not, has
failed to file a return where the IRS has not sought
di sbarnment; is that correct?

A Cases in which a practitioner has failed to tinely
file their own individual incone tax return?

Q Correct.

A And the I RS has not sought disbarnent? And there

are no other issues in the case but the failure-to-file

i ssues?
Q Yes.
A Yes, that would be correct.

Q And there are cases where soneone has advanced an
argunent that IRS considered frivolous, and the I RS has not
sought di sbar nent ?

A No, that I can't say for certain. | said | could
envision a possibility of that com ng up.

Q But in your 120 cases or so that you ve done,

t hose, that fact pattern, hasn't appeared?
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A There’s only been a handful of cases involving the

advanci ng of argunents that our office would consider
frivolous, and in every one of those cases our office has
sought di sbar nent.

Q You yourself were aware of M. Banister’s, the

Respondent’s, prior status as an agent of the IRS, correct?

A Hi s status as an I RS special agent?
Q Yes.
A Yes, that is correct.

Q And you consi dered that an aggravating factor in
this proceeding; is that correct?

A Not in and of itself that he was an I RS speci al
agent, but the fact that he is apparently referencing that
in his owmn practice as a way to, again, lend credibility to
hi s positions.

Q Where was that information referenced?

A Where was that information referenced? The
information is referenced in the Respondent’s book,
| nvestigating the Federal Inconme Tax, A Prelimnary Report,
which was part of the referral that was sent to General
Legal Servi ces.

Q The -- let’'s see -- when you evaluate the public
interest prong of the decision to disbar, do you consider
the need for the public to petition the governnment or free
speech, do you take those factors into consideration as to
the public interest? O what constitutes public interest?

JUDGE MORAN:  You can say --
THE WTNESS: Ckay --
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JUDGE MORAN:  -- if you do that.

THE WTNESS: -- yes, the practitioner is
certainly free to express what, any points of view that he
may Wi sh in the public forumin terns of his politica
rights under the First Amendnent, freedom of speech, freedom
of assenbly, freedom of association, freedom of expression.
This is about his practice before the Service, and in a
representational capacity there are standards of conduct
t hat need to be foll owed.

And | believe the Court has already spoken to the
i ssue of the inapplicability of these First Anendnent
argunents to a proceedi ng such as this.

JUDGE MORAN:  Well, that’s true. | was going to
add, M. Barnes, you know that in one or nore of ny orders |
made reference to that which you used in your |ast question.

BY MR BARNES:

Q Wo el se did you have conversations with in
determ ni ng whether or not to seek disbarnent?

A The appeals officer that initially devel oped the
case.

Q Who was that?

A Ernest Barone. The then Director of Practice,
Patrick McDonough. And in making the referral to Genera
Legal Services | necessarily had conversations w th our
attorney of record, Jay Kessler.

Once M. Downi ng becane the director of the office
at that point the case was already in the process of

l[itigation. But | certainly briefed himabout the existence
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of the case, so at that point | had a conversation about it

wi th Brien Downi ng.
And Brien, for the record, is spelled B-r-i-e-n.

Q Did you have any discussion with the Departnent of
Justice attorneys or crimnal investigation division
enpl oyees or anybody |i ke that?

A | did not have any discussions with the Departnent
of Justice regarding this case. | believe that there was a
di scussi on between Ernest Barone and representatives from
crimnal investigation but | did not personally speak to C

MR. BARNES: No further questions, Your Honor.

JUDGE MORAN:  Ckay.

Ms. G bson, anything on redirect?

M5. G BSON:  Yes.

We need to get sone exhibits together, Your Honor,
at this point.

(Pause.)

JUDGE MORAN: Just for your benefit, M. G bson,
it’s ny viewthat unless it was sonething that was brought
up during the cross-exam nation that there’s no need for you
and 1'd be listening to objections if you start to enter
into new territory.

M5. G BSON:. Okay, no, this deals specifically
with the question regarding where in specific docunments did
M. Banister reference his Cl enploynent with the IRS or his
former enploynment with IRS as crimnal investigator.

JUDGE MORAN:  Ckay.

It references what?
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M5. G BSON: His enploynent, former enploynent

with the IRS as crimnal investigator. And | was going to
refer the witness to various docunents and then let him
expound on that, those issues. So now here’s a copy for
you.

JUDGE MORAN:  You have a copy for counsel to
Respondent ?

M5. G BSON: They're exhibits that the agency’s
already submitted and I will refer to them They should
have their copy already wwth them (Going to be
Compl ai nant’s Exhibits 2, 3, 8, 26,27, 28 and 29.

JUDGE MORAN:  All right.

M. Barnes, do you need a copy?

MR. BARNES: W don’t need the docunent, Your
Honor .

JUDGE MORAN:  All right.

REDI RECT EXAM NATI ON

BY M5. QG BSON:

Q M. Finz, there -- you were, specifically, you
wer e asked during cross-exam nati on whet her or not or where
in docunents had M. Banister nade reference to his forner
enpl oynment with the IRS. And I'll give you a set of
docunents, and if you could just please go through those
docunents starting with Conplainant’s Exhibit 2, tell us
what that docunment is, what, how you recognize it, and if

there is a reference, and if so, what’'s the page?
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A kay, with respect to Conplainant’s Exhibit 2,

this appears to be a printout froma website entitled WWW
dot - JosephBani st er - dot - com
| don’t know the extent to which you want nme to
read this into the record, but it clearly nakes reference to
hi s education, experience and credentials, and it states
1993 to 1999, IRS crimnal investigation division, special
agent .
Q kay, and what page are you on in that exhibit?
A That’s on the first page of Conplainant’s 2.
Q Okay, | ooking at Conpl ainant’s Exhibit 3, sane
i nformation, please?
A Okay, this is froma website, a printout froma
website, entitled WWVdot-freedomabovefortune-dot-cony it
di spl ays a phot ograph which has the |ikeness to the
Respondent; and it does contain a reference here to the
Respondent is former IRS crimnal investigation division
speci al agent who | earned of serious Constitutional
guesti ons.
JUDGE MORAN:  Which page is that on, sir?
THE WTNESS: The first page.
JUDGE MORAN:  Ckay.
BY M5. QG BSON:
Q Looki ng at Conpl ainant’s Exhibit No. 8, would you
pl ease answer those sanme questions?
A Yes, this is the publication that | made reference
to during ny testinony on cross-examnation. This is a

publ i cation authored by the Respondent entitled
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| nvestigating the Federal Inconme Tax, A Prelimnary Report,

and this publication makes reference to the practitioner’s
former enploynent with the Service

Trying to find the --

JUDGE MORAN: Can you direct --

M5. G BSON:  Yes.

JUDGE MORAN:  -- the witness, it’s a |lengthy
exhibit, Ms. G bson.

For the record, this exhibit, | believe, contains
95 pages.

M5. G@BSON: | think it would be the cover page --
|’mnot sure if your cover page --

THE WTNESS: Wwell, "Il --

M5. G BSON. -- photocopi ed.

THE WTNESS: -- the back cover actually nmakes
reference, says about the author, and it says he becane a
licensed certified public accountant, CPA, in 1991 but |eft
the practice of public accounting in 1993 to accept
appointnment to the US Departnent of the Treasury, |IRS
crimnal investigation division, as a special agent,
par ent heses, (crimnal investigator).

M5. G BSON: Let the record reflect, Your Honor,
that the agency’ s copy has the back cover as the top
docunent, top page of the docunent itself.

JUDGE MORAN: | see.

M5. GBSON:. So it’s the about-the-author section

t here.
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JUDGE MORAN:  All right, and when |, when the

Court referred to the nunber of pages in the docunent, |
wasn’'t quite accurate. There are enunerated sone 95 pages
but before the nunbering begins there are four prelimnary
pages before the page 1 which is entitled Introduction. So
actually there’'s 99 pages, or 98 -- okay, 99.
BY M5. QG BSON:

Q M. Finz, directing your attention now to
Conpl ainant’ s Exhibit 26, do you see a reference there
regarding M. Banister’s forner enploynment with the IRS, and
if you could also tell who authored that docunent?

A The aut hor of the docunent is clearly the

Respondent, Joseph R Banister, CPA bears his nane and

signature. It’'s going to take nme a nonment to find the
reference -- oh, it’s in the second paragraph of the first
page.

For your information, | spent five and a half

years as an Internal Revenue Service crimnal investigation
di vi si on speci al agent.

Q Directing your attention to Conplai nant’s Exhibit
27, sanme information, |I’m asking the sanme question?

A Exhi bit 27 does not appear to have been aut hored
by the Respondent. It bears the name and signature of the
person that we're referring to as taxpayer C.

Q On page 1 in the third paragraph, do you see a
reference to M. Banister’s fornmer enploynent with the | RS?

A Towards the end of the third paragraph it says
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M. Banister further told ne that he knew of no statute or

regul ati on that inposed a federal income tax on the incone
that | had reported. M. Banister also told me that in his
capacity as an IRS crimnal investigation division special
agent he had asked the Internal Revenue Service to show him
where such incone m ght be taxabl e.

Q Looki ng now at Conpl ainant’s Exhibit 28, same
guestion?

A kay, this one does appear to have been aut hored
by the Respondent and bears his nane and signature. It is
addressed to Ken Canfield, the revenue officer who had nade
the initial referral to our office. And at the bottom of
the first page it says as | nentioned | spent five and a
half years as an IRS crimnal investigation division special
agent. | brought this to your attention on the tel ephone
not to seek any special favors but rather to convey to you
that this issue should not be dismssed or taken lightly.

Q kay, and finally, |ooking at Conpl ainant’s
Exhi bit 29, specifically, the second page of that docunent,
and 1’|l direct your attention to the latter portion of that
second paragraph under background, do you see any reference
t here?

A Yes, | do. Now the second page would be the first
page followi ng the cover letter, and that is a form 12-153
request for a collection due process hearing. At the bottom
of the page it says | further told -- and I’mgoing to refer
to this person again as taxpayer C -- | knew of no statute

or regulation that inposed a federal incone tax on the
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income that he had reported. | further told, again,

taxpayer Cthat in ny capacity as an IRS crimna

i nvestigation division special agent | had asked the

I nternal Revenue Service to show ne what statute or

regul ati on made the inconme of the average Anmerican subject
to the inconme tax.

Q Ckay, and | ooking at the upper portion of the sane
page you' re on, can you identify who authored this docunent?
That’s first page after the cover --

A It says representative and author of this
statenment, Joseph R Banister, CPA

M5. G BSON:. kay, | have nothing further.

MR. BARNES. The --

JUDGE MORAN: One second.

MR. BARNES: Sorry.

JUDGE MORAN: M. Finz, how nmany years have you
been doing this nowwth the IRSin their Ofice of
Pr of essi onal Responsibility?

THE WTNESS: |’ve been with the office for three
years.

JUDGE MORAN:  All right. Do you have an opini on
whet her, if there were no Exhibits 2, 3, 8, 26, 27, 28 and
29, Conplainant’s exhibits all, in other words, if there had
not been as an elenent of this case, if there had not been
any touting of one’'s prior experience, do you have an
opi ni on about whether the IRS would still be seeking

di sbarment if you renoved that consideration fromthis case?
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THE WTNESS: W absolutely would still be seeking

di sbar ment .
JUDGE MORAN: M. Barnes.
RECROSS- EXAM NATI ON
BY MR BARNES:
Q So you reviewed all those docunments prior to
maki ng the determ nation as to seeking disbarnent?
A | can tell you for certain that | revi ewed
| nvestigating the Federal Inconme Tax, A Prelimnary Report.
| can tell you -- that's Exhibit 8 | can tell you for
certain that | reviewed Exhibits 26, 27, 28 and 29.
| know that | was aware of the existence of the
two websites referenced here, JosephBani ster-dot-com and
freedomabovef ortune-dot-com | can't recall exactly when
was the first tinme that | reviewed these particular web
pages. | believe | referenced their existence in the
referral to General Legal Services, though.
Q But you reviewed both of themprior to your
t esti nony today?
A Prior to ny testinony today | reviewed
| nvestigating Federal Incone Tax, Prelimnary Report -- how
long prior to ny testinony, you nean at any point?
Q Yes.
A Prior to ny testinony?
A Exactly.
Q Again | repeat what | just said, |I reviewed all of
these with the exception of the website pages prior to

making the referral. | can't tell you exactly when
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reviewed these but it was before ny testinony here today,

and probably before the conplaint was issued.
Q And the statenents in those docunents were
consi dered aggravating factors to determ ne whether or not

to seek di sbarnment?

A Well, as | just testified, our office would have
been |ikely seeking disbarnment again, | would have conferred
with the director if the facts were different. | have

l[ittle doubt it would not have changed the equation. They
exi st, they are an aggravating factor. Had they not
exi sted, | would have still reconmmended to the director that
we seek disbarnment and it would have been the director’s
deci si on.

But | amquite confident it would not have changed
t he equati on.

Q s it your position that someone who is a forner
agent of the I RS who espouses these ideas is nore of a
threat to the public than a regular practitioner who
espouses these ideas?

A |"mnot quite sure the word is nore of a threat.
It’s troubling that a practitioner would use their prior
experience with the Service to lend credibility to these
positions. Again, either way, our office would see
permtting the practitioner to continue practicing as a
danger to the taxpaying public who mght rely on these
positions.

So | don't knowif it’s a matter of nore or |ess.

It is aggravating but again the threat is the underlying
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positions that are being taken. To the extent that the

Respondent cites to his fornmer enploynment, | assune it’'s
sonmet hing we can’t ignore.

MR. BARNES: No further questions, Your Honor.

JUDGE MORAN:  Ckay.

M5. G BSON: Nothing further.

JUDGE MORAN:  All right.

Thank you, M. Finz.

THE W TNESS: Thank you. My | return these to

counsel ?

JUDGE MORAN:  Yes.

(Wtness excused.)

JUDGE MORAN:  Just one nonent.

(Pause.)

JUDGE MORAN: Because we do have a nunber of
people in the -- observers here of public, I want to explain

t he next phase of this proceeding for all.

By prior agreenent with the parties, M. Banister,
who could conme up and give sworn testinony, that would be
one of his options, he has decided with assistance of his
counsel instead to nake a statenent.

Is that right, M. Bernhoft?

MR. BERNHOFT: Yes, Judge.

JUDGE MORAN:  And that statenment will not be under
oath, and for that reason the statenent will not be subject
to cross-exam nation by the Internal Revenue Service. So |
don’t want you to assume anything fromthat, |’ mjust

explaining to the people in the public there what's
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happeni ng next and howit’'s different fromsonme -- what can

happen in sone proceedi ngs.

Are you ready, M. Banister, to stand and nmake
your statement, sir?

MR, BANI STER  Yes, Your Honor.

JUDGE MORAN: O sit, whatever you're confortable

MR. BANI STER: | prefer to stand, please.

JUDGE MORAN:  Ckay.

MR. BANISTER: | don’'t know if the m crophone is
pi cking up properly, I*mkind of tall.

THE REPORTER It is.
/11
/11

STATEMENT OF THE RESPONDENT

MR. BANISTER: | would first Iike to assure the
Court that | have read and understand the order limting
what | amable to say in these proceedi ngs.

| object to the order Iimting what | can say in
t hese proceedi ngs.

| will respect and adhere to it.

| have had a uni que opportunity to view the
adm ni stration, conpliance and enforcenent of the federal
i ncone tax system and the operations of the Internal Revenue
Service fromdifferent perspectives: the perspective of
citizen, the perspective of a certified public accountant
assisting clients with IRS matters before ny I RS enpl oynent,

t he perspective of an IRS crimnal investigation division
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speci al agent, and lastly, the perspective of a certified

public accountant assisting clients with IRS matters after
ny I RS enpl oynment, a perspective which has undoubtedly
contributed to the reason that | stand here today.

As a citizen, ny perspective on the federal incone
tax system the Internal Revenue Service, has not been
unlike nost Anrericans’. | was first exposed to the federal
income tax systemat the age of 12 when | was assi gned ny
first newspaper route and was told by the San Jose Mercury-
News and ny parents that sonme of the noney | earned woul d be
deducted out of ny pay for inconme taxes.

I n ny adol escent years, | learned that in order to
reacquire some of the earnings taken out of ny paycheck
had to file an income tax formto get the earnings back. I
had no negative perception or adverse reaction to performng
what ever income tax conpliance acconpani ed earning ny pay.
| did what | believed was required of nme. 1In fact, ny
perception of the federal incone tax systemas a citizen was
positive enough that | enrolled in and graduated fromthe
accounting programat San Jose State University where incone
taxati on was heavily enphasized. | pursued licensure as a
certified public accountant and purposely devel oped
expertise in income tax matters. And ny perception about
the incone tax system was positive enough to nake ne want to
pursue a lifetinme career as an Internal Revenue Service
crimnal investigation division special agent.

Clearly, ny entire academ c and professional life

revol ved around the federal incone tax system And for over
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a decade of ny professional life |l commtted nyself to

creating a reputation of excellence in that field. For over
a decade of ny professional life and nearly 30 years of ny
personal life | viewed the federal incone tax system as one
of many legitimte and necessary functions of governnment and
was proud to have devel oped expertise in that discipline,
first as a tax professional and later as a crim nal
investigator for the Treasury Departnent.

| am as surprised an anyone that ny perspective on
the federal income tax systemand the Internal Revenue
Service changed during tine | served as an I RS speci al
agent. | sacrificed a great deal to beconme an I RS speci al
agent and | was nore than willing to make those sacrifices
because | believed | was using ny financial skills to
protect the US Treasury agai nst frauds and cheats.

For exanple, | willingly submtted nyself to two
t hor ough background investigations, one adm nistered by the
FBI and one administered by the I RS, where the nost personal
aspects of nmy life were examined. | lost ny job because the
FBI background investigation alarned the firml was working
for that I would not be able to continue in ny position and
| therefore spent the next two years unable to find
per manent wor K.

| wllingly experienced a 15-to0-20-thousand-dol | ar
initial cut in pay to beconme an IRS special agent and was
set back financially by tens of thousands of dollars as |
awai ted ny annual promptions at the IRS. | was subjected to

a routine enployee tax audit whereby an IRS tax auditor
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exam ned three years of ny previously filed federal incone

tax returns. | was told beforehand that the auditor would
treat ne, quote, “just |ike any other taxpayer”, unquote,
and | soon | earned what that warni ng nmeant.

After thoroughly reviewing ny returns and the
i ncone and deduction evidence | had submtted to him the
| RS auditor alleged that I owed thousands of dollars in back
taxes. | was shocked that an IRS auditor woul d nmake such an
al l egation, not only because | sincerely believed | had
prepared ny returns accurately, but because | wondered what
such an allegation, if sustained, would do to ny credibility
as an IRS crimnal investigator.

Fortunately for nme, | knew how to evaluate the I RS
auditor’s allegations. | determned that he was m sapplying
the applicable statutes and regul ations and I showed himthe
proof. Wiile reviewing nmy old docunents | discovered ot her
deductions that | had neglected to take, and brought these
to the attention of the IRS auditor. Eventually he was
forced not only to retract his allegation of additional tax
due, but approve a refund for the deductions that | had
m ssed.

What started as a claimby an I RS agent that
t housands of dollars in back taxes was owed, turned into a
$1000 refund in nmy favor and a letter fromthe district
di rector commendi ng me on ny honesty. But only because |
knew how to rebut the IRS auditor’s claim and | was not

afraid to do so.
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Thi s experience nost definitely affected ny

perspective on the manner in which the federal incone tax
systemis adm nistered and it caused ne to wonder what such
an audit mght be |ike for the average citizen and what
happens to them when they are not sophisticated enough or
brave enough to battle with an I RS auditor who i s demandi ng
back i ncone taxes based on incorrect assertions.

As further sacrifices that | engaged in, | spent
16 weeks away frommnmy wife and children as | trained to
beconme an IRS special agent, | willingly w thstood the
questioning and even scorn of other CPAs who inquired why |
woul d nmove fromthe lucrative private sector into governnent
service. | also worked extrenely hard while serving as an
| RS special agent. For exanple, | was el ected president of
ny training class for the first eight-week session by over
40 of ny peers, and nmaintained a 95 percent academ c
average. M peers re-elected ne president of ny training
class for the second ei ght-week session, and | maintained a
93 percent acadeni c aver age.

| earned as a special agent a special act award in

June of 1995. | earned a certificate of recognition in
March of 1996. | earned a performance award i n Septenber of
1996. | earned a sustained superior performance award in
August of 1997. | earned a top athlete award in Decenber of

1997. And | served as the asset forfeiture coordinator and
t he organi zed crine drug enforcenent task force coordinator
for the IRS crimnal investigation division, central

California district. And | earned at |east five grade and
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step-w thin-grade pronotions beginning at the G5 7 | evel and

eventual ly progressing to the GS-13 | evel.

During the last two years of ny enploynment with
the IRS crimnal investigation division, | encountered and
accunul ated i nformati on and evi dence about the inception and
adm ni stration of the federal incone tax system and the
practices of the Internal Revenue Service that deeply
di sturbed nme and contributed to a change in ny perspective.
| believed that | had a noral, ethical and legal duty to
eval uate the informati on and evi dence.

Once ny evaluation of the informati on and evi dence
was substantially conpleted, | believed | had a noral,
ethical and |legal duty to submt it to nmy supervisors for
their evaluation and comment. | fulfilled that duty.

They refused to address ny concerns and encour aged
ny resignation. After ny resignation, | hunbly asked the
local IRS office to neet with ne to discuss what the tax
laws required of me. The district director wote ne a very
gruff response providing only a panphlet and a refusal of ny
request for a neeting.

| have travelled to Washington, DC, numerous timnes
where | joined many other Americans in an attenpt to
petition governnment officials for answers and gui dance,
including the IRS and the US Departnent of Justice. The IRS
and Departnent of Justice went to extraordinary |engths not
to answer our questions or petitions, even reneging on oral

and witten prom ses to answer our questions.
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The Court has prohibited me fromdescribing the

information and evidence | encountered and the beliefs I
have fornul ated both during and subsequent to nmy years at
the IRS, dismssing all of it as, quote, “tax protester
argunents” and, quote, “tax protester beliefs”.

I nterestingly enough, ny perspectives and beliefs are an

i ntegral conponent of the allegations |evelled agai nst ne,

given that the IRS all egations used words like “willfully

m sl eading”, “wllfully making”, “know ngly m sl eading”,
“conscious disregard”, “intentionally m sleading”, “reckless
conduct”, *“gross indifference” and “gross inadequacy”.

| have been forbidden fromconfronting nmy I RS
accusers to evaluate what, if any, evidence they have
accunul ated to prove that ny conduct was willful, know ng,
conscious disregard, intentional or reckless. | have been
forbi dden fromintroduci ng ny own evidence proving that ny
conduct was not in any way willful, know ng, conscious
di sregard, intentional or reckless. 1’ve been forbidden
from presenting evidence of the nunber of tinme | have
petitioned governnment officials in good faith for a redress
of grievances in connection with the incone tax and I RS
injustices that | have encount er ed.

For reasons | do not understand, | have been
unabl e to inpress upon ny IRS supervisors, |IRS collection
personnel, I RS appeal s personnel, |IRS nmanagenent, the IRS
Assi stant Conmi ssioner, the IRS Comm ssioner, the Treasury
| nspector General’s office, the Treasury Departnent, the US

House of Representatives, the US Senate, the Suprenme Court,
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the dinton adm nistration, the Bush adm nistrati on and even

an Adm ni strative Law Judge from the Environmenta
Protection Agency that the RS as an agency is engaged in
seri ous w ongdoi ng.

Wi ch brings ne to the point of describing the
nost recent perspective | have gai ned about the federal
income tax system that of ny role as a certified public
accountant assisting clients with IRS nmatters after ny
resignation fromthe IRS. It is the performance of that
role, of course, that has brought ne to this courtroom

Once | resigned fromthe Internal Revenue Service,
ny detail ed know edge of the RS s wongdoing increased at a
seem ngly exponential rate. | believe that the IRS
routinely skips or ignores its adm nistrative due process
procedures because | have witnessed it. | believe that the
IRS treats citizens who refer to or quote from sections of
the Internal Revenue Code, Code of Federal Regul ations, the
i nternal revenue manual or, heaven forbid, the US
Constitution, basically anyone who desired to conpare |IRS
agent conduct with the | aws that govern their conduct as,
guote, “tax protesters”, unquote, rather than concerned
citizens, because | have witnessed it.

| believe that IRS agents routinely and illegally
exceed their delegated authority, because | have w t nessed
it. | believe that the IRS purposely and fraudulently
mani pul ates its individual master file conputer systemto
achi eve desired results against the unsuspecting public,

because | have witnessed it. And | believe the IRS targets
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for econom c reputation and livelihood destruction anyone

who opposes it, because | have witnessed it.

| ndeed, | have lived it.

| believe nmy perspective about the federal incone
tax and the IRS, as a certified public accountant assisting
clients with IRS matters, is consistent with the teachings
of ny Christian faith and the ethics of nmy profession. The
teachings of ny Christian faith were indelibly etched in ny
m nd, especially as a young nman attendi ng Bell arm ne Col | ege
Preparatory, San Jose, California, where the school notto
has al ways been, quote, “Be a man for others”, unquote.

My father, who al so graduated fromthat sane
institution, made sure that this phrase becane nore than a
notto in ny life, but a code to live by. M Christian faith
forbids ne frombearing fal se witness agai nst my nei ghbor.
| therefore have always been candid and truthful in ny
personal and professional life. The ethics of ny profession
instruct that | nust not only do ny best to distinguish
bet ween right and wong but always try to do what is right.

| have adhered to the ethical principles of ny
prof essi on throughout ny career and nost fervently during ny
service as an I RS special agent, and over the last four
years since resigning fromthe Internal Revenue Service. In
fact, upon resigning fromthe RS 1 was required to take a
mandatory ethics exam nation to reactivate ny CPA
certificate. The preparation material spoke of the
foll owi ng guidelines which | had highlighted at the tine for

enphasi s, quote, “Ethical decisions always consider the
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effects on others; unethical decisions disregard the human

consequences”, unquot e.

Quote, “Every person is an independent noral agent
capabl e of meki ng choi ces and accountable for the
consequences of those choices”, unquote.

Quote, “A separate and norally superior source of
ethical obligation is the individual’ s ethical value system
whi ch fornms the conscience”, unquote.

Quot e, “A common excuse nmade by those who act
inproperly is that they were required to do so at the risk
of their job or career; this excuse does not free one of the
obligations of conscience and ethical duty, since neither
popul ar opi nion nor occupational or regional norns of
behavi or override sincerely held ethical values”, unquote.

| believe that | have a noral and ethical
obligation to zeal ously advocate on behalf of nmy clients. |
worked diligently for themand | believed | had an
obligation to nake sure the adm nistrative record refl ected
as many relevant facts as possible. | have perfornmed many
hours of diligent research and consulted wi th know edgeabl e
people. | incorporated provable facts and evidence into
docunents submtted to the IRS. | was honest and open with
ny clients and wth IRS personnel. | never nmade statenents
that | knew to be false. | believed | was follow ng ny
client’s instructions in attenpting to defend them agai nst

IRS officials who were determ ned to devour them
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To my know edge, neither of them have ever

conpl ai ned about the services | rendered to them In fact,
they conplinmented nme on ny vigorous defense.

| truly believe that the Internal Revenue Service
officials both past and present had at the very | east
decei ved and the very nost defrauded ny clients and it was
my obligation to cone to their aid.

In closing, | would ask the Court to consider that
its decision to elimnate all discussion and exam nati on of
my credibility, experiences, beliefs and intentions in
connection with ny conduct when all of the allegations
| evel | ed agai nst me are based on just such criteria,

i mpugni ng nmy beliefs and experiences while denying ne an
opportunity to have those beliefs and experiences

di spl ayed -- displayed, I"'msorry -- and exam ned i S wong
and inconsistent with the Anerican tradition of fairness and
justi ce.

| hope that the Court will recognize that ny core
bel i ef system woul d never allow nme to know ngly,
intentionally or willfully engage in any of the conduct the
IRS has alleged inits conplaint. Silence in the face of
wrongdoing is as bad as the wongdoing itself.

Thank you.

JUDGE MORAN:  Ckay, thank you, M. Banister.

Now i s there anything el se people are -- |"m going
to make a closing statement -- is there anything el se that
the -- do the parties want to make cl osing statenents about

this case? Yes?
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MR. KESSLER: Yes, Your Honor.

MR. BERNHOFT: Yes, Your Honor.

JUDGE MORAN: Okay, | want to, before | allow you
to do that, | want to nake a conment.

First of all, if you renenber at the outset | said
that | would be issuing a decision wthin a week. Actually
| m sspoke about that. | -- the decision will be issued
within a week after | receive the transcript, because |1
want to review that and include certain portions of the
transcript in my decision.

Now t he second point | would like to nake is that
because the public has an interest in this case, | would ask
for IRS to work with counsel for M. Banister and to see if
t he deci sion can be nmade public so that the public can
understand the Court’s rationale in deciding what the
sanction should be. Oherwise, the public that’'s here gets
shut out and doesn’t understand the Court’s rationale for
what ever sanction | decide to inpose.

So | ask, M. Kessler, work with M. Finz and with
M. Bernhoft, and then to notify ne shortly, within, let’s
say, a few days as to whether an arrangenent can be nade so
that the public can read what | have to say about this
matter.

Al'l right, take note of that.

MR. KESSLER: Yes, Your Honor.

JUDGE MORAN:  All right. So now we’'ll have the

closing statenents, beginning with the IRS
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MR. KESSLER My it please the Court, Benjamn

Franklin once said that the only two things in life that
were certain were death and taxes. Many people fear death
and few peopl e enjoy paying taxes, especially incone taxes,
and many people attenpt to avoid or limt their tax
liabilities through legal or illegal neans. Since no one,
i ncludi ng the Respondent, has found a way to market
immortality, Respondent instead markets what he -- what
amounts to tax avoidance materials such as his publication
t hat we have here as an exhibit, Investigating the Federal
| ncome Tax, A Prelimnary Report.
Now t here are many out there who market their
vari ous tax avoi dance schenes or strategies or plans, but
t he Respondent does so with unique qualifications that make
himnore credible to the public and possibly even nore
persuasive. In this regard, he makes no secret that he is a
certified public accountant who for over five years was a
speci al agent for the crimnal investigative division of the
IRS. After all, to those gullible enough or for those
seeki ng an excuse or validation for not neeting their |aw ul
tax obligations, Respondent offers a very tenpting sales
pitch, having been a former special agent for the IRS
However, it is not Respondent’s sales pitch or his
prior enployment as an I RS special agent per se which has
resulted in the Director of Professional Responsibility’s
action to disbar himfrompracticing before the IRS, it was
Respondent’ s bl atant disregard for the regul ations which

govern his practice before the IRS that was the cause of the
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action. As a certified public account who is authorized to

practice before the IRS, and as a forner IRS special agent,
Respondent clearly has a nore hei ghtened awareness of the

| egal requirenents related to the filing of returns and the
paynment of taxes.

As a practitioner before the IRS, Respondent has a
duty to exercise due diligence and further viable argunents
in representing clients before the IRS. Instead, the
Respondent has shown an utter disregard for the rule of |aw
he nust conply with as a tax practitioner before the IRS
This utter disregard is evidenced by his failure to file his
own inconme tax returns for a nunber of years and his
reliance on argunents that have been consistently rejected
by the courts to the point where sanctions are ordered and
i njunctions obtained agai nst individuals making the very
same clainms as the Respondent.

A nunber of cases have been cited in the various
filings made in this case by the Conplainant and the Court’s
orders in which a nunber of courts have clearly rejected the
positions taken by Respondent on behalf of the two taxpayers
related to this case. These cases cited are by no neans al
t he cases which have rejected these frivol ous argunents.
More inmportantly, not a single court has ruled in
Respondent’s favor on these issues.

It is hard to believe that despite his stated
extensive research into the subject of federal taxation, the
Respondent, a certified public accountant, who al so received

extensive training to becone a special agent for the IRS s
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crimnal investigative division, and then served in that

capacity honorably for five years, approximately, failed to
be aware of or discover the nunerous cases that have refuted
the frivol ous positions he has taken. Such a failure would
clearly evidence inconpetence on the Respondent’s part.

What is nore likely is that Respondent was fully
aware of these cases but conveniently chose to ignore them
because their hol dings were, of course, contrary to the tax
avoi dance advice that he was providing to his clients.

This case concerns a practitioner’s -- a tax
practitioner’s -- failure to conply with the regul ati ons
t hat govern practice before the IRS. Wile Respondent’s
gui se may be that of a man doing only what he believes is
right and hel ping others to do the sane, it is clear that
his real aimis to flaunt (sic) the systemand avoid the
requi renents that every other taxpayer nust conply with

Attorneys can be disbarred frompractice and
doctors can lose their licenses to practice for violating
various professional and ethical standards. The sane is
true for tax practitioners who wish to practice before the
| RS. Respondent can have the belief he wants to have. He
can advocate that the Internal Revenue Code be changed. He
can advocate that there be a flat tax in this country to
make it sinple. But if he wants to practice before the IRS
he nmust conply with the regul ati ons which govern such
practice based on the laws as they are today, whether he

personal |y di sagrees with those |aws or not.

California Reporting
415/ 457- 4417



68
The provisions of 31 CFR section 10.50 permts

suspensi on or disbarnment of a practitioner who is shown to
be i nconpetent or disreputable or who refuses to conply with
any of the regulations in 31 CFR Part 10. This Court has
found Respondent to have comm tted a nunber of violations of
31 CFR Part 10, denonstrating inconpetent and/or

di sreput abl e conduct that warrants his disbarnent.

In this regard, the Court has heard testinony from
David Finz, senior attorney to the Director of Professional
Responsi bility, in which he set forth the reasons as to why
di sbarment is the appropriate sanction in Respondent’s case.
M. Finz testified that as a certified public accountant who
practices before the IRS, Respondent has an obligation to
followthe laws of this -- the tax laws of this country and
comply with the Crcular 230 regul ati ons.

He al so testified that disbarnment is consistent
wi th sanctions given to other tax practitioners who have
commtted simlar violations, including those who were not
previously enployed by the RS in any capacity.

Finally, M. Finz also testified that Respondent’s
conduct is highly detrinental to the effectiveness of the
entire revenue system

At the end of the day, Your Honor, this case is
about a tax practitioner who demands that the governnent
follow his interpretation of the |aw when so many courts
have already taken the tine to consider these argunents and
shown himand others the error of their ways. It is about a

tax practitioner who quickly alleges that this action is
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being taken in retaliation for his having been a fornmer IRS

crimnal special agent when he uses that very fact in his
advertisenments and in his letters to the IRS on behal f of
his clients.

In this regard, Respondent wears his fornmer
position well when it suits him He clearly attenpts to
rely on his former position to bolster his credibility with
gul li ble menbers of the public and in his comunication with
| RS enpl oyees, and it’'s our position that this is an
aggravating factor in Respondent’s case.

Anot her aggravating factor is that Respondent
comm tted several offenses of disreputable conduct regarding
both his personal tax matters and the representation of
ot hers. Hi s actions in both instances show a clear pattern
of refusing to conply with established principles of tax
 aws. Further aggravating m sconduct is the fact that it
was Wil | ful.

Respondent’ s attenpt to break down the IRS s
ability to enforce tax |laws while appearing directly before
the IRS is a nost inportant aggravating factor.

Final |y, Respondent has shown no renorse over his
actions. In fact, Respondent further pronoted the specious
correctness of his actions and tactics during the instant
proceedi ngs, thereby giving us no reason to believe that he
woul d engage in any different conduct in his future dealings
with clients and with the IRS

Respondent’s conduct in ignoring the rule of |aw

by his owm failure to file returns and encouraging his
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clients to also ignore the rule of law justifies the

sanction of disbarnment requested. Respondent presented no
evi dence of any genuinely mtigating circunstances while
Conpl ai nant has presented evi dence of aggravating

ci rcunstances. Even without the charges related to
Respondent’s individual fail (sic) to file returns, the
charges related to his representation of the two taxpayers,
both individually and collectively, are very egregi ous and
warrant the sanction of disbarnment requested by the Director
of Professional Responsibility, and we respectfully request
the Court to inpose this sanction.

Thank you.

JUDGE MORAN: Thank you, M. Kessler.

One second.

(Pause.)

JUDGE MORAN: Okay, who's going to do this?

Go ahead, M. Bernhoft.

MR. BERNHOFT: We do have a brief closing
argunent, Your Honor.

Counsel, may it please the Court, there' s been a
ot of talk here today and sone testinony with respect to
the public interest. But | think that before the Court
j udges M. Banister we should nmake an inportant distinction
bet ween the parochial interests of the IRS and the public
i nterest.

On the one hand, M. Finz's testinony makes cl ear
that the IRS wants to punish M. Banister as harshly as

possi bl e, cloaking that desire in the rubric and rhetoric of
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public interest furtherance. W have no doubt that IRS

interests would be served by the draconi an sancti on sought,
di sbarment. The IRS is, after all, a bureaucracy with its
own uni que institutional interest, concerns and conmtnents.

But it is our view, and frankly, the view of many
Anericans, that many tinmes the I RS agenda directly conflicts
with inmportant Constitutional rights and the concerns of
ordinary Anericans, as recently evidenced by the
Congr essi onal hearings over fraud and abuse in audits and
col l ection procedures that took place on the H |l several
years ago.

And when one | ooks to the historical record, it is
unfortunate but one does see a fairly |longstanding history
of fraud, waste and m smanagenent, and these issues have
been thoroughly docunented by various respected watchdog
groups and by our own United States General Accounting
Ofice in a series of reports.

So before we take M. Kessler’'s argunent too
seriously, or M. Finz's testinony too seriously, | think
that it’s inportant to recogni ze that much of the IRS
agenda, including, we believe, this disciplinary proceedi ng,
and we urge, is not in the public interest at all. And so
we m ght ask the question, what is the public interest with
respect to governnent action in general and tax collection
in particular, because that is the matter here.

Well, we believe, for one, that Anerican citizens
do have a right to the nost conpetent, zeal ous advocacy

before the I RS conmes knocking at the proverbial door, not
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the sort of nmeek and ingratiating tax representation the IRS

nost |likely prefers. Now M. Banister was a zeal ous
advocate, and in the process we believe he did provide a
val uabl e outl et for Anmericans concerned over certain |IRS
tactics, policies and practices.

We al so believe that Anmericans have a paranount
right to petition the governnent for redress of grievance,
including tax grievances. There are not nor should there be
tax exceptions to fundanental principles of Constitutional
right and traditions, traditional notions, of fair play and
substantial justice.

We woul d observe that if Anericans can’t take
their tax concerns directly to the adm nistrative agency
responsi ble for tax collection, then where indeed should
t hey take those concerns? And if they can’'t do that, then
the right to petition for redress of grievance does ring
holl ow, in our view

Finally, we believe that Anericans do have a
fundanmental right to unfettered exchange of information and
i deas, and that this proceeding and the sanction requested
woul d chill effective advocacy before the IRS. W live in
the world, the |awers up here, we live in the world of the
hurly-burly and sonetines bare-knuckle courtroom drama of
adversarial give and take. But | think that in this age of
concern over ideas, particularly post nine eleven, the
tendency to margi nalize people who hold different views than

we m ght hold, that has to be | ooked at as agai nst the
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necessity of adversarial process and the value of the |oyal

opposi tion.

Li berty of conscience is justifiably enshrined in
Anmerica’ s founding docunents and it’s here in the very
fabric of our law and politics, particularly regarding |egal
and political matters where |liberty of conscience is nost
i nportant and therefore perfect, speaking directly to this
issue of certain court cases that have held certain
propositions, that they didn't approve certain propositions
or a certain |legal argunent wasn’t correct. In light of
that, | think it’s inportant to recogni ze that even forner
United States presidents and former | RS comm ssioner have
termed the Internal Revenue Code, and |’ m paraphrasing, but
accurately paraphrasing, a nmaze of byzantine conplexity that
not even specially trained IRS enpl oyees wholly conpletely
under st and.

And yet here the IRS woul d have the Court disbar
M. Banister frompractice because he dared assert a | egal
position that sone obscure Tax Court neno apparently hadn’'t
approved of. Now that position, we believe, is unacceptable
and frankly disingenuous. |It’s a double standard, and an
unaccept abl e one. For on the one hand, admttedly with a
prof essi onal training background but no formal | egal
trai ning, he was supposed to apparently recognize that he
was bound by an old Tax Court opinion, but that same court
opi nion woul d not be binding on IRS

And to be frank, ny professional sensibilities are

of fended by that, because | conme fromthe legal tradition
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where precedent cuts both ways; what’'s good for the goose is

certainly and should be good for the gander. And to be

cl ear about that, the IRS asserts in its internal revenue
manual s that no federal court tax opinion is binding on it
or its enployees saving US Suprene Court opinions.

And our question that we believe nerits the
Court’s careful and thoughtful consideration is: how can
that sort of a double standard constitute a legitimte basis
to even inpose a sanction on M. Banister?

Qur viewis that we have a case here that pits a
man, in ny personal view, nmny personal interactions with him
and fromtal king to people that know him professionally,
personally and in famly sense, he’s a man of denonstrated
honor and integrity; and frankly, although it’s unfortunate,
pits himagai nst an agency that has a dubi ous reputation.

And we urge that the Court decline to sanction
M. Bani ster whatsoever as a result of this proceeding,
because we believe that inposing any sanction what soever
woul d i ndeed vi ol ate fundanental principles of law, equity
and public policy, and offend traditional notions of fair
pl ay and substantial justice.

In closing, | amrem nded, and | was reflecting on
this with co-counsel, we were both rem nded of Erskine's
def ense of Thomas Payne when M. Payne was charged with
sedition in England for publishing his little book, The
Rights of Man. And in that famous case, the jury sold out
justice, convicted Payne in exchange for the Ctown’s offer

of two English guineas and a free neal. But not until
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Er skine instructed the world that, and | quote, “Every man

not intending to m slead, but seeking to enlighten others
with what his own reason and consci ence, however
erroneously, have dictated to himas truth nay address

hi nself to the universal reason of a whole nation w thout
sanction. Oher l|iberties, perhaps, are held under
government, but the liberty of opinion keeps governnent
itself in due subjection to their duties.”

And | would al so point out that | recall a tine
when manki nd thought that the world was flat, and that
certainly hasn’t proved to be the case for future
generati ons.

| would close with a paraphrase of Thomas
Jefferson, going directly to the question of the appropriate
sanction; we believe that reason al one nust be the answer to
errors and opi nion, not state sanction.

Thank you, Your Honor.

JUDGE MORAN:  Thank you, M. Bernhoft.

Picking up on what | said earlier, |I think it’'s
inmportant, M. Kessler, and M. Finz, and | |ost your
name - -

M5. G BSON: G bson.

JUDGE MORAN:  Wat ?

M5. G BSON: G bson.

JUDGE MORAN: G bson, sorry. [It’s inportant that
arrangenments be made so that ny decision can be di ssem nated
to the public for their edification. That also would

include, it seens to ne, sone way, sone vehicle, besides
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relying upon M. Bernhoft, for exanple, that the public be

aware that -- where they can receive copies of the decision;
in other words, sone sort of announcenent that a decision
wi |l be issued and avail abl e.

Seens that it would be useful, assum ng that any
probl ens can be worked out between the parties that it be
made public.

Al'l right. Thank you all for your professional
present ati on.

This hearing will now cone to a cl ose.

MR. BERNHOFT: Thank you, Judge.

MR. KESSLER  Thank you, Your Honor.

(Whereupon, at 11:48 a.m, the hearing in the

above-entitled matter was concl uded.)
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